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the United States, that the defendant and his agents were 
employed in the business of carrying letters. Such notice, cer- 
tainly, would go far to remove any objection to making them liable 
to the penalty to which, in the cases cited, the owners were sub- 
jected, without notice or opportunity to avoid the prohibited act. 

It is my opinion, from the facts found by the jury, that the 
defendant did procure and assist in the doing or perpetration of the 
acts prohibited by the nineteenth section of the act of 1825, and 
that by so doing has incurred the penalties claimed by the United 
States. I feel the less difficulty in coming to this conclusion, as the 
case has been submitted with a view (whatever may be the result 
here) of removing it for reconsideration to the Supreme Court of 
the United States, whose decision will hereafter insure a uniform 
course in all the courts of the Union, and where any error or injustice 
has been committed by this court it will be fully corrected. 

Judgment is entered on the verdict in favor of the United States, 
for $2,000. 

George M. Dallas and Henry M. Watts for the United States. 
John Sergeant and 0. F. Johnson for the defendant. 



In the Supreme Judicial Court of Massachusetts* 

ATLANTIC BANK VS. MERCHANTS BANK. 

1. A, a broker, drew a check on the Merchants Bank, where he had no funds, and 
by fraudulently conspiring with B, the Bank's paying teller,, caused the check to 
be marked " good ;" and thereupon A, the broker, took it t& C, a teller in the At- 
lantic Bank, who cashed it, and the funds were then placed in the hands of B, in 
order to make B's account good while undergoing an examination by the Bank's 
officers : the purpose for which the money was to be used being known to all three 
of the parties, but unknown to the officers of either Bank, and it being intended 
to be returned the next day after the examination ; but before the check was re- 
turned and a settlement made between the Banks, B's fraud was discovered, and 
he committed suicide : it was held, that the Atlantic Bank, whose money was taken 
without authority and without consideration, and by a fraud, and went direotly into 
the' funds of the Merchant's Bank by a conspiracy of the tellers, could maintain; 
an action of assumpsit for money had and received. 

2. The transfer of a sum of money from one party to another, in order to be a pay- 
ment of a debt, must be so intended by both parties. 

16 
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In this case, which was argued at November Term, 1857, and 
decided at March Term, 1858, the facts appear in the opinion of a 
majority of the Court, as drawn up by 

Shaw, C. J. — The amount in controversy in the present case is 
sufficient to give it a character of importance, and the principles on 
which it is to be decided require careful consideration. It is an ac- 
tion brought by one regular incorporated city bank against another, 
to recover the sum of $50,000, which, it is alleged by the plaintiffs, 
has been fraudulently transferred from their own possession to that 
of the defendants, and the latter has no right in equity and good 
conscience to hold it against the plaintiffs. The action was com- 
menced on the 3d of May, 1855, being indebitatus assumpsit, for 
the above-named sum and interest thereon. The answer denies that 
the defendants owe the amount, as alleged. 

The case came on to be tried. At the close of the plaintiffs' evi- 
dence it was suggested by the Court, and assented to by both par- 
ties, that the whole evidence should be reported, and that the Court 
— drawing such inferences of fact as a jury would be warranted in 
drawing — should enter such judgment as the law requires, or order 
a new trial, if in the opinion of the Court such trial would be neces- 
sary to a more perfect understanding of the rights of the parties. 

There is no great conflict of evidence now on any material point, 
and the case upon the evidence is substantially this : 

Thomas W. Hooper, who Was the paying teller of the Merchants 
Bank, was a defaulter to a large amount. He was the principal 
teller, and had the immediate charge and custody of the cash funds 
within the bank ; and other officers, who were necessarily entrusted 
with cash, accounted with him daily. In theory, therefore, he had, 
and at all times ought to have, in his control cash — t. e. always, be 
it understood, specie or bank notes — to the amount which he would 
appear to be charged with, by the balance of the book-keeper's ac- 
count. That balance, perhaps, could not be struck till the close of 
each day's business, because during business-hours each day the ba- 
lance might be constantly shifting by the passing transactions. 

It was the practice of the Directors to examine and count the tel- 
ler's cash occasionally — ordinarily, as often as once a quarter. The 
purpose of this examination and count was to ascertain whether any 
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cash had been withdrawn : the teller having no occasion and no au- 
thority to pay or receive money outside of the bank ; if there was a 
deficiency, it must be attributed to fraud or mistake, and it would 
afford one means of detecting either. On Monday, 26 th of March, 
shortly before the close of bank hours, the President gave notice to 
Hooper, the teller, that he and a Committee of the Directors would 
attend that afternoon, to examine and count his cash. The object 
of giving this notice was, that he might be there with his keys, ready 
to produce the cash as called for. Short as the time was, it gave 
Hooper an opportunity to carry into effect a fraudulent scheme, by 
which he was to obtain a sum of money to place with his own whilst 
being counted, and thus fraudulently to conceal from the Directors 
a knowledge of his defalcation. A conspiracy had been deliberately 
entered into between Hooper, the defaulting teller of the Merchants 
Bank, Richard Ward, a teller of the Atlantic Bank, and Augustus 
S. Peabody, a broker, to this effect : that Peabody should draw a 
check on the Merchants Bank, where he had no funds, for $25,000; 
that Hooper should certify it to be "good;" that thereupon Pea- 
body should take it to Ward, at the Atlantic Bank, receive $25,000 
of the bills of the Atlantic or other cash funds, take them back and 
deliver them to Hooper, to be placed with his own cash funds, and 
be counted with them as his own : after they had been so used, Hooper 
was to deliver back the like amount, $25,000, to Peabody, to be de- 
livered to Ward, and replaced with fehe funds of the Atlantic. In 
confirmation of this conspiracy, and that it was deliberate, the same 
thing had been actually practised on Thursday of the previous week, 
when Hooper had notice that his cash was to be counted ; but the 
notice, for some reason, was not acted on, and the cash was not 
counted: the $25,000 taken from the Atlantic, in the manner be- 
fore stated, was restored to it by Ward, its teller. The same thing 
was again done on the 26th of March, near the close of bank hours, 
after the notice to Hooper that his cash was then to be examined. 
Peabody drew the check, Hooper certified it "good;" Peabody car- 
ried it to Ward, of the Atlantic, and received from him $16,000 in 
bills of the Atlantic and $9,000 in bills of other banks, carried them 
to Hooper, passed them to him over the counter of the Merchants 
Bank, and they were placed by Hooper with the funds of that bank 
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of which he was the ordinary keeper, within the bank. Peabody 
and Ward both knew of the purpose for which Hooper wanted the 
money; and it was the understanding between all of them that the 
money was, the next morning, to be returned to Ward, and replaced 
with the funds of the Atlantic Bank, as had been done the week be. 
fore when taken for a similar purpose. The delivering of the money 
from Ward to Peabody was without authority or knowledge of any 
other officer of the Atlantic. 

Pursuant to the notice given by the President of the Merchants 
Bank to Hooper, the cash of that bank was counted on the afternoon 
of 26th of March by Haven, President, and Fay, one of the Direc- 
tors. The above $25,000 was included, and counted with the tel- 
ler's cash. The amount was found to be correct, and a certificate 
to that effect was made and entered in the minutes of the Directors. 
After it was thus counted, the whole amount was returned to Hooper, 
who put it into his trunks, locked them, and returned them to their 
several places in the bank. 

During this examination the suspicions of the President were 
somewhat excited, by finding, as he thought, an unusual amount of 
the bills of the Grocers Bank and by finding two large packages of 
Atlantic bills, and he questioned Hooper about it; but he had no 
suspicion, at that time, of Hooper's honesty. 

During the same afternoon, one of the Directors, Fay, stated to 
the President, that it was known outside the bank that the cash 
was to be counted that afternoon, and Hooper also was asked if he 
had said anything about counting the money; and he said he had not. 

After Hooper had received back his cash and left, some conver- 
sation took place between Fay and the President, in which they 
expressed their confidence in the honesty of Hooper, but their sur- 
prise at the singular circumstance that it should be known out of 
the bank that the cash was to be then counted ; and a proposal was 
then made and assented to, to have another examination as soon as 
convenient — suddenly ; that is, without previous notice to the teller. 

In consequence of these feelings, the President determined to 
speak with Hooper the next morning. He went to the bank ear- 
lier than usual, a little before the ordinary bank-hour for opening. 
Hooper was then just entering the bank. The President wished to 
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8peak with him, and they went into the Directors' room, when a 
conversation followed, which is thus stated in the President's testi- 
mony : — " I said, ' Mr. Hooper, I asked you, yesterday, if you had 
told any one that the money was to be then counted ;' and he said, 
No, I told you I had not.' I said, 'Such a communication as that 
disturbed me a little, and I felt that I would speak to you and ascer- 
tain if you had named it to any one.' I asked why it should have 
been alluded to outside of the bank. T told him I put great confi- 
dence in him, and should be satisfied with his answer, and wished, if 
there was any trouble in his private affairs, he would divulge it to me. 
He said, emphatically: 'The cash is right; you have examined 
it, and know that it is right ; and I have nothing to divulge.' " 

Some other conversation took place. Hooper thanked him for 
the confidence the Directors placed in him, and expressed a wish to 
go immediately to New York, where he had been intending soon to 
make a visit. Haven discouraged his going there, but told him, if 
he saw fit to go, to go and deliver bis money to Simpson, the re- 
ceiving-teller ; not expecting, however, that he was to leave before 
the close of business that day. Haven did not displace him, and 
entertained no suspicion of his integrity. He did not understand 
that Hooper proposed to leave the bank to go to New York, till the 
close of that day. Haven did not go into the banking-room till half 
an hour after, and then saw the cashier in Hooper's place. After 
the counting, the President and Committee would not have handed 
back the cash to Hooper, if there had been a deficit : it was handed 
back to him and left in his entire control, in the usual way, without 
any one to watch him. 

It appears that Hooper did not take his place in the bank-room 
that morning; and, before half-past 10 A. M., had committed suicide. 

It further appears, that on the 27th, after the death of Hooper, 
by suicide, had become known, Peabddy and, afterward, Ward went 
into the Merchants Bank, and fully disclosed to Haven and other 
Directors the facts and circumstances under which the said check 
for $25,000 had been drawn by Peabody, and certified "good" by 
Hooper. Haven said to him, that Hooper had no right to certify 
such check, and the bank would not pay it. 
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In the morning of that day, according to the usual practice of 
Boston banks, Ward, the teller of the Atlantic, received from the 
Merchants Bank, by the messenger, the $16,000 of their own bills, 
and the $9,000 of other banks, and Ward, in his official capacity 
gave the Merchants Bank credit for that amount, together with some 
few other bills. This was before the death of Hooper. The check 
was not then sent. But, subsequently, the check was sent with 
other funds, after the death of Hooper was known ; but, before 12 
o'clock, the other funds were received by the Merchants' and cred- 
ited, but the check was refused payment, and subsequently, the 
same day, protested by a Notary Public for non-payment. 

Perhaps it may not be necessary to state the fact3 more particu- 
larly; some others may be referred to hereafter. 

In the first place, it is obvious that this sum of $25,000 in cash — 
bank notes, used and treated for most purposes as cash, in the same 
manner with specie — was transferred from the plaintiff bank to the 
defendant bank by means of a gross fraud and conspiracy, delibe- 
rately formed, carried into effect by three persons, with steady 
purpose and performance, attended with as much criminality and 
turpitude as can well characterize any transaction, where rights of 
property only are violated. Hooper, the paying teller, entrusted 
with the actual custody of the whole cash of the Merchants Bank, 
was under an old defalcation, which he designed fraudulently to 
conceal. Peabody, a broker, and Ward, a confidential officer of the 
Atlantic Bank, entered into a fraudulent conspiracy with Hooper, 
with a full knowledge of his criminal purpose, to enable him to con- 
ceal this defalcation from his employers — first, by abstracting the 
funds of the Atlantic by an embezzlement amounting to larceny, and, 
subsequently, to defraud the Merchants, by a similar embezzlement 
to be practiced by Hooper. It is immaterial to any question here, 
who of these parties was first to propose the scheme, or what motive 
personally actuated them respectively ; they each knew of the crimi- 
nal purpose, and each contributed in his own measure to accomplish 
it. It was a criminal conspiracy to do an unlawful act by an un- 
lawful means. The first act was that of Hooper, in endorsing 
Peabody 's check. 

The next consideration is, that by means of this fraud the money 
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was taken from the Atlantic without its authority, and for which 
it received no consideration, and went directly into the cash funds 
of the Merchants Bank, for which it paid no consideration, unless 
it was to be deemed a lawful payment of Hooper's defalcation, 
which we shall consider afterwards. 

It was the property of the plaintiffs when it left their hank. The 
guilty agents, including Hooper, with full knowledge of the fraud, 
could acquire no title to it against the plaintiffs. Hooper could, 
therefore, give no title to the bank, as of right ; nor could the bank 
hold the bills as negotiable securities, transferable by delivery, taken 
for a good consideration and in the ordinary course of business, nor as 
money, without some consideration paid. It appears, therefore, to 
be the ordinary case, where one party has received money, the pro- 
perty of another, which rightfully, equitably, and in good conscience 
he cannot hold, and therefore the action of assumpsit for money had 
and received will lie for it. 

It may be proper to consider whether money, had and received, 
is the proper remedy, or whether the action should have been in 
tort for the conversion of the bank bills. It appears that $16,000 
of the $25,000 taken from the Atlantic Bank, were its own bills. 
Had these been new bills, never issued by the bank, one scruple 
might arise, whether the bank, without having delivered them, 
would be bound as contractors. It is said that on this ground the 
Bank of England never issue a bill the second time, but take it up 
and cancel it. But here it is the universal custom of all banks to 
issue the same bills toties quoties, so that when a bank bill, duly 
executed, is abroad, in the hands of a bona fide holder, the Court 
will presume that it has been issued by the bank, and will hold 
them to pay it. Stealing or embezzling from a bank its own notes, 
duly executed and kept as cash to be paid out, whenever the bank 
has occasion to make payment, has the same injurious consequences 
of defrauding the bank as the taking of the bills of other banks 
held by it ; and the impossibility of identifying such notes, when 
out, as notes thus stolen, leads practically to the same result. Where 
the question is, of an intent to defraud the bank itself, and also to 
defraud other persons, stealing from a bank its own notes is to be 
considered an offence of the same character as that of stealing the 
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notes of other banks. We do not perceive, therefore, that any dis- 
tinction can be made between the $16,000 and the $9,000. And 
the Court are of opinion that as the bills in question were used and 
treated as money, and are now claimed to be held by the defendants 
as their own cash, the case comes within the general rule, that 
when bank bills are delivered as money and received as money, they 
may be considered as money for the purpose of remedy, and that 
averments of money had and received, money laid out and expended, 
may be sustained by proving such payment in bank bills, in the 
same manner as if paid in specie. Where money in bills was en- 
trusted to a carrier, who lost it at play, it was held that the owner 
might recover the amount of the winner, in an action for money had 
and received. Mason vs. Waite, 17 Mass. 560 ; Oummings vs. 
Noyes, 10 Mass. 433 ; Whitwell vs. Vincent, 4 Pick. 449. 

It is a well-settled maxim, that where chattels have been taken 
without title, and converted so that the owner might maintain trover 
if money had been received for them, he may waive the tortj and 
maintain assumpsit for the money. It seems to follow, therefore, 
that when the thing taken without title and converted, is itself an 
article which is ordinarily regarded as money, this action will lie. 

It is, therefore, we think, to be considered in the same light as if 
by the same means they had obtained the money from the Atlantic 
Bank and transferred it to the Merchants, in bags of current specie. 

But, further, on a slight re-consideration of the evidence, it seems 
to us that these views are rendered entirely unnecessary by the 
fact that before either bank had notice of the fraud by which these 
bills passed from the possession of the one to the other, the Mer- 
chants Bank, by its authorized officers, presented all the bills, as well 
the $16,000 of Atlantic bills as the $9,000 of others, to the Atlantic, 
and received payment for them. It follows, therefore, that whether 
the defendant bank received these bills rightfully or wrongfully, 
■with or without valid title, they presented them to the plaintiff bank, 
and received of them the full amount in cash, so that if defendants 
are responsible in any form, it is strictly money had and received. 

We have said that this money came into the possession and under 
the control of the Merchants Bank without any consideration pass- 
ing from them, unless, as it is argued on the part of the defendants, 
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it was received in payment of a debt due them from Hooper. The 
argument is this : that Hooper, being under a defalcation to a large 
amount, which he had kept concealed, obtained the money from the 
Atlantic Bank and placed it in the Merchants Bank, by way of pay- 
ment of such balance, and that it is immaterial to the bank how he 
acquired the money to pay them with, even if by fraud, if the bank 
did not know or participate in it. But if the law were so, this 
argument, in our opinion, cannot be sustained by the facts. 

Whether the transfer of a sum of money, from one party to 
another, operates as a payment of an existing debt or duty, depends 
upon intention, and the intention of both parties. Such intention 
may often be implied from their relations and other circumstances. 
But it must exist. The bank could have no such intention, because 
if there was any defalcation, it was not known to it, and any intent 
to receive this money in payment of such defalcation is negatived. 

There was no payment in fact, no delivery of money, actual or 
constructive, from the hand or power of the one to that of the other. 
Hooper, by clandestinely placing it with other funds of the bank in 
his possession, for the purpose of deceiving the bank, did not part 
with the control over it — it is still in his own power. Passing it to 
the committee, for the special purpose of being counted as their own, 
not as his, inducing them by fraud to believe that it was their own, 
and thereby precluding them from any inference or suspicion that 
it was his, was no act of transfer from Hooper, and could be accom- 
panied by no intent to receive it as payment. Hooper's presenting 
that sum of money to the committee for that purpose was a signifi- 
cant declaration, on his part, that it was all money, which, as their 
officer and agent, he had received as their due in the regular course 
of their business; and although this was 1 a gross falsehood, it shows 
the state of mind in which their officers received and examined his 
money and returned it, and precludes the idea that they received it 
in payment. 

But in truth it was not the intention of Hooper to transfer the 
money to the bank for their own use, in satisfaction and discharge 
of the sum due them in consequence of his prior defalcations. It 
was intended to deceive them by exhibiting these bills, of which he 
himself was the keeper, and it was with the expectation and intent, 
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as soon as that object was accomplished, to deliver them back. 
Such a transaction could no more cancel and pay a debt than the 
exhibition of the same amount in counterfeit bills. If it was a pay- 
ment, it discharged Hooper and his sureties from all liability for 
such defalcation, which, as it seems to us, cannot be pretended. 

Had this money been found in the custody of Hooper, on examin- 
ing his cash after his death, and nothing had been shown as to the 
mode in which it had been acquired, it might have been presumed 
that it was received by Hooper, in his official capacity, for a valua- 
ble consideration, in the due and ordinary course of business, in 
which case it might well have been presumed to be the property of 
the bank. Such possession, under such circumstances, might have 
been a prima facie title. But here there is no room for these pre- 
sumptions. The proof is, that it did not come into the possession 
of Hooper in his official capacity, in the ordinary course of business, 
but was procured and placed there by his fraud. 

If the act of the President and Fay, in examination of the money, 
is relied on as an admission on the part of the bank that Hooper 
had accounted for all the cash entrusted to him, the answer is, that 
certificate was obtained by fraud, and cannot affect the bank ; and, 
further, that that examination was made, alio intuitu, it was not an 
accounting, it was simply an examination, and the whole, when ex- 
amined and certified, was redelivered to Hooper, and remained in his 
custody till next day. In consequence of his suspicious conduct that 
morning, and his almost immediate death by suicide, other officers of 
the bank were put into the possession of the bills thus left by him. 
The argument is, that by the production of the money to the com- 
mittee, as and for his balance, and by the certificate of the com- 
mittee, the property and right to the money is vested in the bank. 
But the answer is that it was not produced as and for his balance ; 
neither party had any such relation in view. 

If the defalcation of Hooper, which was then not known to the 
bank, but which is now known to have then existed, was not dis- 
charged by the production and exhibition to the committee of these 
bills, then no consideration passed from the defendants to Hooper, 
or any one else, as the price of those bills, and the defendants 
acquired their possession of them without consideration. 
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There is, however, another aspect in which the case may be con- 
sidered, not essentially varying from the foregoing, but which may 
bring into view another legal element, that of knowledge of the fraud. 

Undoubtedly the law intends, for wise considerations, to give the 
highest degree of credit to negotiable security, payable on time not 
yet expired, taken for valuable consideration, in the usual course of 
business, without notice of any antecedent fraud or want of title 
which would vitiate them, the reasons for which are very strong and 
quite satisfactory. Wheeler vs. Guild, 20 Pick. 545. 

The" credit given to bank bills in ordinary circulation is still 
higher, and the actual possession will be accompanied by a pre- 
sumption of good title. The presumption, perhaps, is not so strong 
when bank notes are collected in large sums, and in the dealings of 
banks in them. Still, the presumption in either case is one of fact, 
and may be rebutted by evidence. And it will be rebutted in a 
case wherein the owner of bank bills proves that certain bills owned 
by him have been obtained from him by theft or fraud, and have 
passed from the fraudulent possessor to the defendant with know- 
ledge of the fraud, and if they have passed through the hands of 
several persons, each having knowledge of such fraud, the holder, 
with the full benefit of the presumption of fact, that he has a good 
title, cannot hold it against one who can prove a prior good title, 
not rightfully transferred to any one, though without such notice 
he would have held it. For the application of this principle, actual 
notice is not necessary; constructive notice is sufficient. In the 
present case, there is not the slightest ground to suspect that the 
president, or any officer or director of the defendant bank, had any 
actual notice of the fraud by which Hooper obtained these bills 
from the Atlantic Bank, or that he obtained them at all. They 
had no knowledge of his defalcation till after his death, when they 
obtained a knowledge of the facts from Peabody and Ward. 

Had they constructive notice ? A bank is a corporation- which 
can only act by agents ; all its transactions in buying or selling, 
borrowing and lending, every act by which it can convey property 
or acquire it, must be done by agents. When . any one of these 
transactions is of such a character that false representations, prac- 
tice of fraud, or knowledge of fraud practised by another would 



252 ATLANTIC BANK vs. MERCHANTS BANK. 

avoid the transaction, if done by an individual, it will equally affect 
a corporation, if done or had by the agent, in the same transaction 
for a corporation. Suppose a corporation have occasion to obtain 
insurance, and the agent who negotiates it makes false representa- 
tions, which would render the policy void, if made for himself, it 
will render it void as a contract with the corporation, his principal. 
They will be affected with constructive notice. So, if a bank should 
have occasion to buy a horse for its messenger, and authorize him to 
buy one, and the agent should find one to his liking, and in negotia- 
ting about the purchase, should be informed that another man claimed 
that the horse had been obtained from him by fraudulent representa- 
tions, it would be constructive notice of such claim to the bank. 

In the present case, treating these notes obtained from the plain- 
tiffs, in the most favorable view, either as bank bills, or negotiable 
securities, not discredited, or as specific property, the Court are of 
opinion that the only title acquired in them being through the 
agency of Hooper, his knowledge of the fraudulent title, under 
which he acquired and held them, was constructively the defendants' 
knowledge, and they cannot hold them against the true owners. 

Here the first step as an official act of Hooper, the paying officer 
of the bank, was certifying that Peabody's check was good. It 
has been held that a bank teller has no power to bind the bank by 
such a certificate, even when the fact may be true when the check 
is presented, so that if not then paid, and other checks come in 
and the fund is paid out on them, the holder of such check has no 
remedy against the bank. Mussey vs. Eagle Bank, 9 Met. 306. 

But, in the present case, it was a formal assertion, under his offi- 
cial signature, to a stupendous falsehood. This was done to enable 
his guilty associates to make use of what appeared to them perhaps 
to be the credit of the bank. Possibly Ward believed that this 
was a good security, by means of which he could realize the money 
from the Merchants Bank, and replace that of which he was de- 
frauding his employers. At all events, we cannot say that without 
the intervention of this official act the fraudulent teller could have 
obtained the money he did. It was solely through the agency of 
Hooper that the defendants acquired any title to the bills, or any 
possession of them. The whole transaction, his falsehood to the 
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officers in saying that he told nobody that the money was to be 
counted that day, after he had notice from the president, •when the 
evidence shows that this guilty machinery was all put in motion by 
notice to his guilty associates, — all these circumstances show how 
deeply conscious Hooper was of a guilty purpose. If notice to the 
agent was constructive notice to the bank, then the bank took these 
securities under an invalid title, which cannot prevail. 

Some cases were cited to show that where an agent has become 
indebted to his principal, and pays the balance in current money, 
the principal can bold the money, although obtained by fraud. This 
may well be conceded to be good law ; when the money obtained 
by fraud is not obtained by the exercise of such agency, the agent 
makes no contract in behalf of his principals, and they take nothing 
and claim nothing through his fraud. 

It was claimed by the defendants that the plaintiffs had waived 
their right to proceed against the defendants, and had affirmed the 
doings of Ward in taking and claiming payment of the check. But 
there is nothing in the evidence to warrant this conclusion. No 
notice was had of the fraud until after the $25,000 in bills had been 
sent from the Merchants Bank to the Atlantic Bank, and paid by 
the latter. That is, they were received and credited to the Mer- 
chants Bank, but according to custom no settlement was made. 
Before 12 o'clock, but after Hooper's death, Ward made out 
another list, including the $25,000 check, with a few thousand 
dollars in bills to pay the balance due the Merchants Bank. It 
came back by the messenger, rejecting the check, by which their 
balance of $25,000 still remained due, which the check if good 
would have cancelled. Then the president told Ward to give them 
specie credit instead of the check. The specie credit was not 
given in satisfaction of the check, but of a general balance due 
from the Atlantic to the Merchants'. This was no confirmation of 
the act of Ward in taking this check. 

So of the presentation of the check for payment; it was handed 
to them by Ward as a valid security for what it purported to be, a 
check by Peabody on the Merchants Bank. The only proper course 
for them was to present it, and leave it for the defendants to deter- 
mine whether they would pay it or not, and the protest was of no 



254 ATLANTIC BANK tt. MERCHANTS BANK. 

other effect than to get evidence of the presentment of the check 
for payment, and the refusal of the defendant bank to pay it. 

If the plaintiffs had acquired a right of action, there was no 
•waiver in not bringing it immediately. Nothing done or foreborne 
by them was the cause of any loss or inconvenience to the defend- 
ants, and no act is shown waiving any right. 

A case was cited after the argument, which, in its facts, bears 
such a resemblance to the present, that it seems to deserve a sepa- 
rate consideration, though, upon a careful examination, it appears 
to us to have been decided upon a principle not inconsistent with 
the one hereby adopted. Ingraham vs. Maine Bank, 13 Mass. 208. 

In order to compare the two cases, it is necessary to consider 
who were the parties, and what was the question in the case cited. 
It was a question, whether the sureties for the cashier's good beha- 
vior, on a bond given on June 1, were liable for the delinquency 
complained of. The cashier was delinquent before June 1, and so 
continued to October, when an examination of his cash was made 
by the directors. To meet this, the cashier officially drew checks 
on other banks, received the money, and placed it with his own, but 
did not credit those other banks with the amount ; his cash there- 
fore appeared right. After the examination, he paid those other 
banks out of the funds of his own bank, so that the transaction did 
not appear on the books of his own bank, and his deficit, in fact, 
stood as it did before June 1, when the bond was given. The ques- 
tion was, whether, at the time of the removal of the cashier, soon 
after this last transaction, the deficit then existing was chargeable 
to the obligors of the bond given June 1 ? 

There the money was borrowed of other banks by the cashier, in 
his official capacity and under his general authority, to bind his 
bank by drafts, and it was responsible to those other banks, 
although in the particular case, without any special authority or 
any exigency of the bank requiring it. This might have been an 
act of misconduct on his part, though it would not impair the right 
of the banks with whom he dealt, unless his unlawful purpose was 
known to them, which is not suggested. The money thus raised 
by their cashier on their credit, and mingled with their cash, was 
their property in all respects; nobody could claim it by any prior 
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title. The cashier's delinquency on that occasion consisted not in 
drawing the money, but in failing to credit it to the bank from 
which it was drawn, in order to deceive and mislead his employers. 

Not having treated the banks of which he borrowed the money 
as creditors of his hank, he regarded the drafts practically as a 
personal loan to himself. When, therefore, he afterwards took the 
funds of his bank, and, to pay these drafts, it was done to carry out 
his fraud, to cancel his own debt, it was an unlawful embezzlement, 
of the character of larceny practised then, and a violation of his 
duty, amounting to a breach of the bond given June 1, so that the 
sureties on that bond were liable. 

The opinion of the Court is very shorthand does not fully express 
the grounds on which the judgment was rendered. The Court say, 
that though a deficit existed before the execution of this bond, and 
might have been covered by an antecedent bond, yet the taking of 
money afterwards to pay what he had thus (clandestinely) bor- 
rowed, was also a breach of the condition of this bond. "For the 
money, when placed in the vaults, became the property of the de- 
fendants" (the bank ;) " and the transaction cannot be distinguished 
from an actual payment from his own funds to supply the defalca- 
tion, and a removal afterwards of the funds of the bank without 
the consent of the defendants." It is upon this last paragraph of 
the judgment that we think it necessary to remark. 

In that case, undoubtedly, the money was the property of the 
bank, raised on their credit and placed with their funds. Besides 
that, as against the cashier, and those responsible for him, it was 
so far its property, that he would be estopped to deny it, and as 
against them it would be the property of the bank. To take an 
illustration from the present case. Suppose Hooper had had a secret 
hoard of his own outside the bank, and had procured from that 
§25,000, and placed it with his own for the examination of the 
committee, and they for some cause had, after counting it, with- 
held it, and not returned it to him, he could not have reclaimed it, 
as against him the property would be held theirs. But if, instead 
of such hoard of his own, he had fraudulently obtained it of another 
person, it would not be theirs, in its true and proper sense, that is, 
by a good and indefeasable title. But what is more decisive of the 
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correctness of the judgment in that case is this : The Court intimate 
that the facts taken together would perhaps prove a breach of both 
bonds, that anterior and that subsequent to 1st June, and probably 
they would. In that case the breach, by the prior misconduct, 
would have caused no damage to the obligees, because by some 
means, right or wrong, the loss occasioned by it had been repaired, 
and the judgment must have been for nominal damages only. 
Whereas, the breach by the subsequent misconduct, in wrongfully 
withdrawing the funds of the bank, was the very breach by means 
of which the obligees sustained their loss ; and it was no answer by 
the obligors on that bond that the misconduct of the cashier origi- 
nated prior to the bond given by them. 

In the last clause, the Court say, " the transaction cannot be dis- 
tinguished from an actual payment from his own funds." 

This shows how necessary and important it is, in construing 
judicial decisions, to consider them as made with a tacit reference 
to the subject-matter, and the facts and circumstances of each case, 
and with the limitations and qualifications implied thereby. The 
Court say, the money when placed in the vaults by the cashier 
became the property of the bank. True, it did in that case, and 
would in all cases as against the cashier who had so placed it for 
such purpose ; but they do not mean to say his placing it there, 
however acquired, would make it absolutely theirs to all purposes ; 
such limitation was not expressed, because not necessary to that 
case. So " the transaction could not be distinguished," &c. — it 
was true as to that case, and with a view to the judgment to be 
then rendered. The deficit under the first bond had been satisfied 
by funds produced by the cashier, and which the bank was not an- 
swerable to any one else for, no actual damage had been sustained 
by the bank, and if it could have a judgment, it would be for nomi- 
nal damages, and would afford no defence or relief to the obligors 
on the subsequent bond. For any purposes of that inquiry the 
transaction was not distinguishable ; but we are not, therefore, to 
infer that the bank can hold it against the true owner, merely be- 
cause the cashier paid it in, if he procured it by such means, that 
the true owner might recover it back. The decision, therefore, is not 
repugnant to the one we now make. Plaintiffs entitled to recover. 



